Branch of OMB's Office of Information and Regulatory Affairs can provide you assistance. This
circular defines OMB’s minimum quality standards for regulatory analysis.

Environmental Impact Statements

The National Environmental Policy Act (42 U.S.C. 4321-4347) and related statutes and
executive orders require agencies to consider the environmental impacts of agency decisions,
including rulemakings. An environmental impact statement must be prepared for "major Federal
actions significantly affecting the quality of the human environment." You must complete
NEPA documentation before issuing a final rule. The White House Council on Environmental
Quality has issued regulations (40 C.F.R. 1500-1508) and associated guidance for
implementation of NEPA, available through CEQ's website (http://www.whitehouse/gov/ceq/).

Impacts on Children

Under Executive Order 13045, “Protection of Children from Environmental Health Risks
and Safety Risks,” each agency must, with respect to its rules, “to the extent permitted by law
and appropriate, and consistent with the agency’s mission,” “address disproportionate risks to
children that result from environmental health risks or safety risks.” For any substantive
rulemaking action that “is likely to result in” an economically significant rule that concerns “an
environmental health risk or safety risk that an agency has reason to believe may
disproportionately affect children,” the agency must provide OMB/OIRA “an evaluation of the
environmental health or safety effects of the planned regulation on children,” as well as “an
explanation of why the planned regulation is preferable to other potentially and reasonably
feasible alternatives considered by the agency.”

Energy Impacts

Under Executive Order 13211 (66 FR 28355, May 22, 2001), agencies are required to
prepare and submit to OMB a Statement of Energy Effects for significant energy actions, to the
extent permitted by law. This Statement is to include a detailed statement of “any adverse effects
on energy supply, distribution, or use (including a shortfall in supply, price increases, and
increased use of foreign supplies)” for the action and reasonable alternatives and their effects.
You need to publish the Statement or a summary in the related NPRM and final rule. For further
guidance, see OMB Memorandum 01-27 (“Guidance on Implementing Executive Order 132117,
July 13, 2001), available on OMB’s website.

G. Accounting Statement
You need to provide an accounting statement with tables reporting benefit and cost

estimates for each major final rule for your agency. You should use the guidance outlined above
to report these estimates. We have included a suggested format for your consideration.
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Recent Patent Office regulations have generated considerable controversy. The public
comment process for these rules has been handicapped, as it has been in other recent
cases, by the dearth of supporting documentation and policy analysis in USPTQO’s docket.
Some of the analysis the Patent Office does report is problematic. For example, the Patent
Office asserts that only 0.9% of small business patent applicants would be affected by the
Appeals Rule. That ratio is obtained by taking the 4,000 appeals filed by small businesses
in FY 2006 and dividing it by the 443,000 patent applications submitted that year. But
these 4,000 appeals were 22% of the total number of appeals filed in FY 2006. Clearly,
22% is much different from 0.9% (71 Fed. Reg. 41484). If an appeals-to-applications
ratio is meaningful at all, FY 2006 appeals should be compared to circa FY 2002
applications, not FY 2006 applications. Finding all the methodological flaws of this sort
to assist the Office in preparing sound Paperwork Reduction and Regulatory Flexibility
analyses will require significant work.

For these reasons, we respectfully request that you significantly extend the public
comment period. That would not harm the Patent Office in any way, while better assuring
that the public has a full opportunity to comment on these rules’ vast implications for the
U.S. patent system.

Sincerely,
/s/ David E. Boundy

Vice President, Assistant General Counsel Intellectual Property
Cantor Fitzgerald L.P.

110 East 59th St

New York, NY 10022

(212) 294-7848

(917) 677-8511 (FAX)





